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THE PROHIBITION OF RAILROAD POOLS. 

Of all the clauses of the Interstate Commerce Law, the 
one which forbids pooling probably has the widest eco- 
nomic interest. It is a legislative experiment of the high- 
est importance. It deals with a question which will 
occupy the public mind in the future even more than in 
the present. The problem is not confined to railroads. It 
has had its first and fullest development at this point, be- 
cause railroads have a larger invested capital than other 
industries; but it is making itself felt in manufacturing 
industries, with a force constantly increasing as their cap- 
ital becomes larger and more concentrated. The success 
or failure of the law against railroad pools may enable us 
to predict to some extent the fate of similar attempts to 
suppress combination in other industries. 

There have always been plenty of private reasons which 
make a trade combination seem attractive to those who 
engage in it. These very reasons for the most part make 
it desirable from a public standpoint that they should not 
engage in it. This has been well understood ever since the 
days of Adam Smith. The peculiarity of the present situ- 
ation is that there are certain special reasons, unknown to 
Adam Smith and Ricardo, which sometimes seem to justify 
combination on public grounds instead of private ones, — 
reasons which, to say the least, render a direct prohibition 
highly unwise. Our experience under the present law 
gives us a good chance for testing the force of these argu- 
ments by actual facts. 

Everybody admits that stability of prices is a desirable 
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thing. Adam Smith defended competition, because it 
would tend to produce such stability. If a temporary 
scarcity made prices too high, other producers would come 
into the market, and bring them down : if they were 
brought below the cost, the producers would contract their 
operations and prices would again rise. Neither of these 
things happens in the case of an industry with large in- 
vested capital. The owner of such a concern will not go 
out of business or seriously restrict his production, as 
long as the return more than covers the expense of wages 
and materials, even though it leave little or nothing to 
pay interest and repairs. He will go on at a loss, because 
it involves a worse loss to stop. The question is not 
whether it is profitable to do business at existing prices, 
but whether it is less unprofitable to keep on than to 
abandon the contest. It is not because competition in 
such industries is more intense than in others : it is be- 
cause it brings rates down to a standard far below cost 
of service. Such a result cannot continue indefinitely. 
Sometimes it is stopped by agreement or consolidation ; 
sometimes it continues until a part of the concerns are 
driven out of business. In the latter case, which is occa- 
sionally exemplified in the iron industry, we are apt to 
have a period of artificial scarcity, when famine prices pre- 
vail for months at a time. 

There can be no doubt that railroad competition does 
act in the manner described, bringing rates too low to pay 
interest and repairs. This was proved in Wisconsin in 
1874, when all rates were reduced by law to the level of 
competitive ones, and the railroads were actually unable 
to pay interest. It is shown, to a greater or less extent, 
in all periods of active railroad warfare. Of course such 
a state of things cannot exist permanently, and at all 
places. It involves great fluctuations, from time to time, 
and great discriminations between one place and another. 

In the years immediately preceding the formation of the 
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trunk line pool, fourth-class rates showed the following 
series of maxima and minima : * — 



1869, July 1, 


82 cents 


per 100 pounds. 


August 7, 


25 


ti 


a 


t a 


November 1, 


80 


It 


a 


t tt 


1870, July 25, 


45 


tt 


" 


t a 


December 26, 


SO 


11 


a t 


t a 


1871, September 2, 


30 


It 


a 


t a 


December 15 


65 


It 


a 


t a 


1872, August 1, 


45 


It 


a 


i i' 


October 14, 


65 


" 


a 


a n 


1873, August 13, 


30 


it 


a 


t a 


1871, January 1, 


60 


It 


a 


a a 


July 24, 


45 


It 


n 


i a 


1875, January 20, 


60 


li 


a 


it a 


December 22, 


20 


ti 


tt 


a a 


1876, January 10, 


45 


a 


a 


a a 


June 12, 


16 


tt 


a 


a a 



On the other hand, during the periods when the pool 
was in effective operation, rates were maintained at 40 
and 35 cents, with little fluctuation except when the 
organization itself was shattered by a railroad war. 

The discriminations made between different places and 
different individuals are too well known to need citation. 
Nor was a mere agreement between presidents or man- 
agers, as to the rates to be charged, sufficient to prevent 
these results. Such agreements could always be violated 
by irresponsible agents; and these violations, however 
inevitable they might be, gave rise to mutual suspicion. 
Interested parties could turn this distrust to their own 
account, and could often secure favors which they ought 
never to have received. It was this state of things which 
enabled the Standard Oil Company to acquire its com- 
manding position. Had there been a railroad pool, some 
chapters in the history of the oil business would have 
been changed for the better. What a pool or division of 

* Statistics concerning the Movement of East-bound and West-bound Traffic over 
the Trunk Lines, by Albert Fink. New York, 1884. 
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traffic really does is to enable a rate agreement to be effec- 
tively carried out. Some irregularities of rates will doubt- 
less continue; but the pool prevents them from being 
beneficial to the road which practises them, so that they 
do not become intensified or lead to violent fluctuations. 
As compared with the extreme results of reckless competi- 
tion, pooling furnished an unquestionable gain. This was 
admitted by so severe a critic of railroad management as 
Mr. Simon Sterne.* 

Under these circumstances, pools were slowly making 
their way towards legal recognition. Their status varied 
greatly in different countries. On the continent of Eu- 
rope they were not merely tolerated, but encouraged. 
This was especially the case in states like Belgium or 
Prussia, where the government owned part of the rail- 
roads. The necessity of pooling as an administrative 
measure was so strongly felt that any legal objections 
were cast aside. State roads divided traffic or earnings 
with private roads and even with water routes. An agree- 
ment between rival lines with regard to percentages was 
considered as natural and inevitable as an agreement 
between connecting lines with regard to through rates.f 

England had not advanced so far in this direction as 
Germany or France, but much farther than the United 
States. She had begun with an extreme reliance on free 
competition. The first railroads were chartered and built 
with the idea that they should be used like turnpikes or 
canals, open to all carriers on payment of toll. It took 
but a few years to show the impracticability of this 
scheme. The plan of parallel railroads was next tried. 
This led to the crisis of 1847, in some respects the most 
severe in England's recent financial history. It is to the 
credit of the English courts that they learned so quickly 

* Report of the Senate Select Committee on Interstate Commerce ; i9th Congress, 
first session (1885-86), Report No. 46. Testimony, pp. 71, 76. 
tSehreiber, Tarifwesen der Eisenbahnen, pp. 235-242. 
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the futility of trying to rely on railroad competition. 
While they did not actually sanction pools in the way the 
Germans did, they assumed an attitude of toleration 
which was all that was needed for the growth of the 
system. Prominent statesmen, among them Mr. Glad- 
stone himself, acted as arbitrators in pooling awards. 

America was necessarily a generation behind England 
in this development. England built so many railroads in 
1846 that she learned the folly of parallel railroad con- 
struction at that early date. America has hardly learned 
it yet. England's general business ran in well-understood 
lines, which made it easy to know what share of the com- 
petitive traffic each railroad deserved. In America new 
districts and new industries were being constantly devel- 
oped: this necessitated new awards, and furnished con- 
stant occasions for dispute. In spite of such hindrances, 
the system forced its way into public recognition. At the 
outset, contracts for division of traffic had been treated 
like gambling contracts ; that is to say, as being no con- 
tracts at all. As time went on, there was a strongly 
marked tendency to drift towards the English practice. 
Its results had not taken very definite shape ; but, had 
the passage of the Interstate Commerce Law been delayed 
two or three years, we should probably have seen Federal 
decisions which would have placed us nearly on the 
English ground.* The opinion of impartial men at that 
time is well exemplified in the Report of the Senate Select 
Committee on Interstate Commerce : f — 

The effect of pooling under a wise system of regulation cannot, 
perhaps, be fairly judged by its operation in the past under entire 
freedom from legislative restrictions. Nor can it be safely assumed 
that it would be subject to the same objections and give rise to the 
same complaints under legislative regulation as it has under the con- 

* For an account of the somewhat chaotic state in which the matter stood 
in 1884, see Judge Cooley's pamphlet on Popular and Legal Views of Traffic 
Pooling (Chicago, The Railway Review). 

j Report,?. 201. 



THE PROHIBITION OF RAILROAD POOLS 163 

ditions which have heretofore governed its operation. In any event, 
the evils to be attributed to pooling are not those which most need 
correction, and, if agreements between carriers should prove necessary 
to the success of a system of established and public rates, it would 
seem wiser to permit such agreements rather than, by prohibiting 
them, to render the enforcement and maintenance of agreed rates 
impracticable. 

Still more marked was the language of Judge Deady of 
the United States Circuit Court, in May, 1885, in his 
opinion on the petition of Richard Koehler, receiver of the 
Oregon and California Railroad : — 

Pooling freights or dividing earnings is resorted to by rival and 
competing lines of railway as a means of avoiding the cutting of 
rates, which, if persisted in, must result in corporate suicide. It is 
not apparent how a division of the earnings of such roads can concern 
or affect the public, so long as the rate of transportation on them is 
reasonable. 

Less conservative counsels prevailed. Much of the sup- 
port of the Interstate Commerce Act came from men 
avowedly hostile to corporations. To these men, the 
mere fact that railroads wanted pools was sufficient rea- 
son for prohibiting them. There were many others who, 
without going so far in unreasoning hostility, believed 
that the prohibition of pools was necessary for the pur- 
poses in view. If discriminations were forbidden and 
pools permitted to go on, they feared that the railroads 
would abolish discriminations by a simple process of 
levelling up ; and that the usual effect of such an act 
would be, not to lower, but to raise the general scale 
of railroad charges. And even among those who were 
not strongly opposed to pools there was a wide-spread 
belief that the prohibition would do little or no harm. 
Such men admitted that pools had been necessary in the 
past, when there was no other means of preventing dis- 
crimination ; but they thought that the provisions of the 
Interstate Commerce Act, by prohibiting discrimination, 
would take away the need of pools. Others, especially 
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among the railroad men, thought that the possibility of 
evasion would be sufficient to prevent much harm from 
this part of the law ; or, at least, if it could not be directly 
evaded, that it would be indirectly met by a virtual con- 
solidation of rival systems which had hitherto been con- 
tent with pooling contracts. 

In spite of the able opposition of Senator Piatt, the 
Interstate Commerce Act, as passed, contained the pro- 
hibition of pooling. The result falsified everybody's pre- 
dictions. The laws against discriminations did not ren- 
der pooling unnecessary ; the railroads did not evade the 
clause prohibiting pooling, however necessary it seemed 
to do so. All the ability of the Interstate Commerce 
Commission could not save us from a period of chaos, 
which is by no means wholly ended. 

At first, it seemed as though the optimists were right, 
and rate-cutting were about to cease. The effectiveness 
of the law during the early months of its operation was 
greater than almost any one had dared to predict. This 
was due partly to the wisdom of the decisions of the 
Interstate Commerce Commission, partly to a real desire 
on the part of many railroad men to put a stop to the old 
system of special rates. But this temporary success only 
threw the subsequent failure into bolder relief. When 
the law had been in operation a year and a half, matters 
were worse than they were before the act was passed, and 
nearly as bad as they ever had been in the worst periods 
of our railroad history. Some people went so far as 
to say that they were worse than they ever had been ; 
but this view, though countenanced by so high an au- 
thority as Mr. Charles Francis Adams, and partly ac- 
cepted by the Interstate Commerce Commissioners, is not 
fully justified. Things had simply reverted, after the 
prohibition of pools, to what had been their normal 
and customary state before pools were invented. That 
which in 1876 seemed natural to railroad men, because 
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we had never had anything better, seemed monstrous 
in 1888. 

The worst of it was that the bad roads were able to 
set the standard to which all roads must conform. The 
commission could not protect the law-abiding roads from 
evil. Its charges of wanton recklessness against man- 
agers who met cut rates were not always well founded. 
The last report of Mr. Jeffery, General Manager of the 
Illinois Central, a road which had followed a more conserv- 
ative policy than most others, shows the impossibility of 
pursuing the inactive policy which the commission would 
have recommended. The policy was, in fact, tried; and 
"after a fair trial," says Mr. Jeffery, "the lines inter- 
ested became dissatisfied and restive. They felt that 
their losses were too great in giving up the through 
traffic." Practically, the only way to prevent the reck- 
less line with little local traffic from getting all the 
through trade was to show your own willingness to meet 
a cut rate. There are times when it is better to fight 
at a loss than to adopt a policy of " peace at any price." 

The Interstate Commerce Act did not, in fact, prevent 
rate-cutting, either open or secret. It simply made it 
take different forms from what it would otherwise have 
done. Some of these forms were quite as bad as those 
which they superseded. It was in vain for the commis- 
sion to insist that railroads ought to complain of the 
action of their rivals when they suspected rate-cutting 
instead of trying to meet the cut. But one road might 
steal another's whole business before the commission 
would be likely to interfere.* 

* " If a rival road suddenly introduced a sweeping cut, with all the worst 
abuses, the commission would doubtless interfere j but an ordinary difference 
of method, which might be sufficient to divert a large part of the traffic, 
would hardly be recognized by that body as furnishing a case for action. If 
the commission did anything, the results would be accomplished so slowly that 
it would be like shutting the stable door after the horse was stolen. 

" Under the circumstances, we believe that the only available check upon 
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It may seem strange that, under all these circumstances, 
the law against pools was not more frequently evaded. 
The Interstate Commerce Act, though it prohibited divis- 
ions of traffic or earnings, left untouched one form of 
pool which has been by no means uncommon. It is pos- 
sible for roads to keep traffic in agreed proportions if 
each manager will stiffen rates whenever his road runs 
ahead of a given percentage. The Southern Railway and 
Steamship Association, the most highly organized of our 
pools, has acted somewhat in this manner. If a pool had 
arranged matters in that way before the passage of the 
act, it was comparatively easy to continue it. But it 
was not easy to apply the system to new cases. Perhaps 
there was no adequate motive for so doing. The loss 
from the absence of a pool fell upon the stockholders : the 
danger from trying to establish one would fall upon the 
managers. Under these circumstances, it was hardly to 
be expected that the managers should try very hard to 
evade the law. 

In January, 1889, some of the strongest financial houses 
undertook to protect investors' interests in this matter. 
Messrs. Drexel, Morgan & Co., Brown Brothers & Co., 
and Kidder, Peabody & Co., brought much pressure to 
bear upon the railroad presidents in favor of reform. 
The underlying idea of the movement was good: the 
way in which it was carried out was in many respects 
faulty. To begin with, the movers underestimated the 
practical difficulties with which they had to deal. They 
thought that, if the railroad presidents sincerely wished 
to have rates maintained, they could accomplish their 
object without difficulty. Whether they could accom- 
plish it at all was doubtful. So powerful a man as Bis- 
rate-cutting is the knowledge that a cut rate will be met. We dislike to say 
so, for it is an intolerably bad state of things when such is the case. But it is 
better to face the facts than to preach peace when there is no peace. If 
police arrangements are totally inadequate, honest men must carry weapons." 
Railroad Gazette, February 8, 1889. 
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marck himself had found it impossible to avoid cut 
rates in his own state roads until he made pooling con- 
tracts with all his competitors. It is rather hard to in- 
sist that every railroad president should be able to do 
what Bismarck could not. But there was a good deal of 
impatience, on the part of those who were interested in 
forming the Interstate Commerce Railway Association, at 
the suggestion of any practical difficulties. These prac- 
tical difficulties, nevertheless, formed the gist of the whole 
trouble. If pooling could not be applied, some other ad- 
ministrative measure was necessary to accomplish the same 
results. Suppose one road cuts rates irresponsibly, — per- 
haps without knowledge or bad faith on the part of its 
president : how shall this be prevented from giving rise to 
suspicion of bad faith, and involving many companies in 
a rate war? In Article 18 of the agreement, the presi- 
dents contemplate this contingency as possible, and say : 
" The Executive Board shall from time to time, on- the 
application in writing of an accredited representative of 
any company, the president of which is a member of the 
association, take such steps, after full hearing of all par- 
ties in interest, as may be proper, requisite, and legal to 
secure to each company its due share of the competitive 
traffic." Nobody knew what this meant. All were anxious 
not to inquire into it too closely.* The result was that, 
when Chairman Walker found himself obliged to take 
action under this article, in October, 1889, he confessed 
that he had neither the means of ascertaining what was a 
due share nor the power of enforcing his award. 

The articles of agreement by which the Interstate Com- 
merce Railway Association was founded had the same in- 
herent defect as the Interstate Commerce Law itself. 
They tried to control rates by a declaration of policy, un- 
accompanied by the administrative means for securing its 

* Proceedings of the Conference of Presidents of Railroad Lines West of Chi- 
cago and St. Louis, p. 76. 
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enforcement. The intention of the lawgivers and the in- 
tention of the railroad presidents were both useless, when 
an irresponsible set of officials, on a single road, could 
divert business from better managed roads without being 
found out and punished. The pooling contract had pre- 
vented the diversion of business, and thus removed the 
motive for making or meeting cut rates. Its absence could 
be made good only by an overwhelming police power ; and 
this neither the law nor the "gentlemen's agreement" 
made any pretence of supplying. 

But why could not financial unity go farther and take 
the shape of a railroad trust ? Many persons thought that 
it could. Several detailed suggestions of the sort were 
made, the most explicit being that of Mr. Charles F. 
Beach, Jr.* He would have a majority interest in the 
stock of separate corporations conveyed to the trust and 
held in the names of sub-committees. The dividends of 
the different corporations should be declared separately 
and paid to the stockholders as such, only indirectly ac- 
cruing to the benefit of the holders of stock certificates. 
Had this plan been suggested a few years earlier, it might 
have had some chance of success. But 1889 was a bad 
year for trusts. The trust is practically an arrangement 
for securing the advantages of consolidation without the 
trouble which actual consolidation always involves. It 
worked very well as long as the public did not know what 
was going on. But the public is finding out the real state 
of the case, and the courts have no difficulty in declaring 
such agreements to be against public policy. If they can 
do so under the common law in the case of manufacturing 
concerns, the statute against pools will make the illegality 
all the clearer in the case of railroads. 

Actual consolidation of competing lines would evade the 
prohibition of pooling. But for the present there are too 
many rival interests involved for such consolidation to be 

* Railway and Corporation Law Journal, July 27, 1889. 



THE PROHIBITION OF RAILROAD POOLS 169 

completed over the whole extent of territory necessary to 
its success. As far as the Interstate Commerce Law acts, 
it favors consolidation ; but this has been in the form of 
closer agreements between connecting lines rather than 
between competing lines. The process by which this has 
come about is worthy of careful study. It is not so much, 
as was predicted by Mr. Adams, from the effects of the 
short-haul clause as from the new forms of competition 
developed under the clause against pools. 

When a division of traffic was made impossible, it 
became all the more important for each road to control its 
own feeders. Such a result might have been accom- 
plished by consolidation at the outset. But in the begin- 
ning of 1887 railroads were valued at rather high prices ; 
and it was easier, even though in the long run less profit- 
able, to build new roads than to buy old ones. Thus the 
Atchison was extended eastward to Chicago ; a number 
of other roads carried their operations westward across 
the Missouri River. A year's experience was enough to 
convince the managers of the folly of this railroad duplica- 
tion, and that particular form of competition was of 
course abandoned. But other methods continued which, 
as far as they go, produce almost equally wasteful results. 
Take a case which comes up to-day. Suppose the Penn- 
sylvania road builds a number of cars, and sends them 
west to catch shipments of wheat. This wheat begins to 
move east, to an extent which taxes the capacity of the 
Pennsylvania to handle, and which is far beyond the 
immediate power of the market to absorb. The result is 
that these cars are left on side tracks and used as store- 
houses. For such use, no charge is made ; for the roads 
have not been able to agree upon any scale of demurrage 
charges. The side tracks of the roads are filled with such 
cars, and a virtual rebate is given in the form of free 
storage. The other trunk lines feel themselves forced to 
follow the example of the Pennsylvania. The effects are 
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in some respects worse than those of an ordinary rebate, 
because they show themselves in bad transportation econ- 
omy through the year. The traffic is crowded forward at 
the busiest season beyond the capacity of the markets to 
absorb it. A large part of the equipment, being made to 
meet an abnormal demand instead of a normal one, lies 
idle for most of the year. Since equipment will rust out 
as well as wear out, loss by depreciation must be added 
to the loss of interest, and is no inconsiderable obstacle to 
good economy in the transportation department. The 
proper thing, from the standpoint of public economy, 
would be for the roads, and especially the Western roads, 
to build storehouses; but such storehouses will not be 
built as long as the traffic department of a connecting 
line is anxious to furnish free storage for an indefinite 
length of time in its own cars. 

This is one among many sources of loss, due to compe- 
tition, which can be averted by an agreement of connect- 
ing lines instead of competing ones. If a road is sure of 
the business of a connecting line, it is not only freed from 
the need of building a costly extension of its own, but it 
can adopt more economical methods of handling traffic. 
If two connecting roads adopt a policy of firm alliance, 
the mutual gain in economy is worth more than any pos- 
sible attraction which there might be in preserving the 
position of a free lance. This is the direction in which 
things seem at present to be tending. While a good 
traffic contract with a connecting line does not secure 
all the advantages attendant upon a pool, the absence of 
such a contract intensifies all the disadvantages coming 
from the want of pools. We may therefore look for the 
further development of such contracts, if not for actual 
consolidations. While most of the reported agreements 
are mere talk of the street, there is an actual drift towards 
such union of interests, which furnishes, underneath the 
many fictions of detail, some basis of fact. 
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In discussing railroad business under the Interstate 
Commerce Act a year ago, it was said : * — 

Should the harvests of 1889 prove abundant, and general busi- 
ness at the same time be prosperous, the fall in railroad values might 
be so far arrested as to give the railroads time for organization before 
matters reach a crisis. In that case, we may hope for a gradual 
development of railroad organization in such a manner as to adapt 
itself to the existing law. 

Such is precisely the condition of affairs to-day. "We are 
now seeing the beginning of such adjustments. Another 
year of similar conditions will probably go far towards 
adapting our railroad business to the legislative forms 
imposed by the act, — not by an evasion of the pooling 
clause, not by the formation of a trust, but by combina- 
tions between connecting interests on a scale hitherto 
unknown. 

Aethtjk T. Hadley. 

* Quarterly Journal of Economics, January, 1889, p. 186. 



